UNITED STATESOF AMERICA
FEDERAL ENERGY REGULATORY COMMISSON

Before Commissonas Pat Wood, 111, Charman;
William L. Massey, Linda Bresathitt,
and Nora Mead Browndl.

DTE Energy Compeny
Internationd Trangmission Company Docket No. EC01-137-000

ORDER PRELIMINARILY APPROVING DISPOSITION OF FACILITIES
(Issued December 20, 2001)

|. Introduction

Today the Commisson is acting on five interrdated orders intended to move the process
forward in esablishing an optimally 9zed regiond tranamisson organization (RTO) in the Midwest and
to support the establishment of viable, for-profit transmisson companies thet operate under an RTO
umbrela and may, depending on their levd of independence from market participants, perform cartain
of the RTO functions contained in the Commission's Order No. 2000} In taking today's actions, we
have made findings as to the RTO dructure thet we condude best sarvesthe public interest inthe
Midwest. Our decisonsin these five orders recognize the redlities and needs of the Midwestern
wholesdle dectricity market and take into account the views of the Midwestern Siate commissons
However, our actions should not be congirued to prgjudge other types of RTOsin other parts of the
country, induding a gructure in which afor-profit trangmisson company could be an umbrdlaRTO.

For two years now, Snce the issuance of Order No. 2000, dectric indudry participantsin the
Midwest, State commissions, and this Commisson have sruggled with an aray of different proposas
and issues and how best to achieve a seamless wholesdle power market in the Midwest. While both
Midwest Independent Trangmisson Sysgem Operaor, Inc. (Midwest ISO) and Alliance Companies

'Regiona Transmission Organizations, Order No. 2000, 65 Fed. Reg. 809
(January 6, 2000), FERC Stats. & Regs. 131,089 (1999) (Order No. 2000), order on reh'g, Order
No. 2000-A, 65 Fed. Reg. 12,088 (March 8, 2000), FERC Stats. & Regs.
131,092 (2000) (Order No. 2000-A), gf'd sub nom. Public Utility Didrict No. 1 of Shohomish
County, Washington v. FERC, Nos. 00-1174, ¢ d. (D.C. Cir. 2001).
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have spent congderable money and resources in developing and attempting to recondle their competing
proposds the Commissonisa apoint where we must make some difficult decigons with respect to
the competing proposals. Basad on the record before us, and taking into account the views of the
mgjority of the Midwestern State commissions, we condude thet Midwest |ISO's proposal modt fully
complies with the vison and requirements of Order No. 2000, in particular the requirement that an
RTO be of sufficent scope, and that the Midwest 1O therefore should serve as the foundeation upon
which aMidwest RTO should be built. In thisregard, we are confident thet the Alliance Companies
desreto be aviable trangmisson business can be accommodated under the Midwest ISO umbrela

In today's five orders, we take the following specific Seps
(1) approve the Midwest ISO asan RTO (Docket No. RT01-87-000, gt d.);

(2) gpprove Internationd Trangmisson Company's (Internaiond Trangmisson) request to trandfer
operaiond contral of itstransmisson fadilitiesto Midwest 1S0O; and accept an agreement between
Internationd Transmisson and Midwest 1SO that would dlow Internationa Trangmission to bean
independent tranamisson company that would share cartain RTO functions with Midwest 1SO
(Docket No. ER01-3000-000, ¢t d.);

(3) prediminarily gpprove the digpostion of Internationd Transmisson'strangmisson fadilitiesto an
unaffiliated entity with no ownership interest in amearket particpant, thus fadilitating aand-done
tranamission company under the Midwest ISO umbrdla (Docket No. EC01-137-000);

(4) condude that Alliance Companies, which filed for goprovd asasgparate RTO, lacks suffident
soopeto exid as agand-done RTO; but direct Alliance Companiesto explore how ther busness plan
(induding the proposd for Nationd Grid to become the managing member of Alliance) can be
accommodated within the Midwest ISO (Docket No. RT01-88-000, et d.); and

(5) grat in part and defer in part Nationd Grid's request for adeclaratory order thet it is not a market
participant and dismiss Alliance Companies business plan (Docket No. EL01-80-001, et d.).

We now turn to the pedific actions taken in the above captioned dockets.

Il.  Indant Fling

On Augud 10, 2001, DTE Energy Company (DTE Energy) and itswhally-owned subgdiary,
Internationd Trangmisson Company (Intermnationd Trangmisson) (collectivey, Applicants) jointly filed
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an gpplication under section 203 of the Federad Power Act (FPA)? requesting Commission
authorization for the digpogtion of Internationd Trangmisson'sjuridictiond fadilitiesto an asyet-
undetermined, unaffiliated third party. They intend to accomplish the digposition through the sdle of the
gock of Internationd Trangmisson to athird party purcheser, hereinditer, referred to as a divediture.
Applicants gate thet the purchaser of International Trangmisson would have no filiation with a market
participant, asthat term is defined in 18 C.F.R. § 35.34 (b)(2).3 Asdiscussed below, we preiminarily
goprove the gpplication, with find gpprova subject to our review of an amended gpplication, which is
to be filed once Internationd Transmisson's purcheser is determined.

In a separate order issued concurrently in Docket No. ER01-3000, &t d., we address
Internationd Trangmisson's proposd to esdablish itsdf as afor-profit transmisson company  thet will
operate under the proposed RTO umbrdlain the Midwest. Within this context, the proposed
divediture of Internationd Transmisson as a sgparate tranamisson business to an unaffilated entity with
no ownership interest in amerket participant is alaudable and Sgnificant sep in the process of forming
atransoo that may be aufficiently independent to perform cartain of the RTO functionsin Order No.
2000. Thistype of divedtiture (i.e, the trandfer of contral over assetsto an undffiliated third party non-
market participant) is one of the most effective means of separaing trangmisson interests from market
or generation interests, and achieving independence for an gppropriatdy-formed for-prafit transmisson
company. However, before the Commisson can determine whether to give find gpprovd to the
proposed transaction, it must have dl of the rdevant facts particularly the identity of the purchaser, in
order to ensure that the buyer is not amarket participant and that the proposed transaction is consstent
with the public interest. Therefore, upon the sdection of a purchaser for Internationd Trangmission,
Applicants are directed to supplement their gpplication as discussad bdow to enable the Commission
to make afind determination regarding the proposed transaction.

I1. Background
A. Description of Applicants

216 U.S.C. § 824b (1994).

3A market participant is defined as an ettty that "sdlls or brokers dedtric energy or provides
andllary savicesto the [RTO)], unless the Commisson finds thet the entity does not have economic or
commerdd interest that would be dgnificantly affected by the [RTOJ's actions or decisons, and [gny
aother entity thet the Commission finds has economic or commerdd interests that would be sgnificantly
affected by the [RTO]'s actions or decisons™ 18 C.F.R. § 35.34 (b)(2) (2001).
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DTE Enegy, apublic utility holding company exempt from regisiration under section 3(a)(1) of
the Public Utility Holding Company Act of 1935 (PUHCA),* ownsinterestsin subsidiaries thet engege
in generdion, trangmisson or didribution of dectric energy or rdlated energy sarvicesin North
Amgica DTE Energy hastwo principd public utility subgdiaries, The Detroit Edison Compeny
(Detrait Edison) and International Trangmisson. Detroit Edison is engaged in the generdtion and retall
didribution of dectric energy in the State of Michigan. Detroit Edison dso sdlis dectric energy a
wholesdle a cost-based rates and is authorized to sall power a wholesdle a market-based rates®

Internationd Tranamissonisagpedd purpose, wholly-owned subsdiary of DTE Energy
crested for the purpose of acquiring substantialy dl of Detroit Edison's transmission assets®
Internationd Transmission is engaged in the transmission of dectric energy in interstate commerce” and
provides tranamisson savice in the State of Michigan pursuant to its open access trangmission tariff
(OATT). Internationd Trangmisson'sfadlities are directly interconnected with those of Michigan
Electric Transmisson Company (METC), awhally-owned subsdiary of CMS Energy Corporetion
(CMS) .2 and those of American Transmission Systems, Inc., awhally-owned subsidiary of FirtEnergy
Corporation. Internationa Transmisson and METC jointly operate their interconnected trangmission
systems, which comprise subgtantialy al of the Michigan transmission grid, as asingle control area®
They dsojointly provide trangmission sarvice under their joint open access trangmisson tariff
(JOATT).1°

B. Rdated Flings

415 U.S.C. § 79c(a)(1) (1994).
®Detroit Edison Co., 80 FERC 1 61,348 (1997).

®The Commission recently authorized the disposition of substantialy al of Detroit Edison's
integrated tranamission fadilities with a voltage rating of 120 kV and aboveto Internationd
Tranamisson. See DTE Energy Co,, et d., 91 FERC 161,317 (2000).

"Internationd Transmission owns, operates, and controls 3,000 miles of transmisson lines
ranging in valtage from 120kV to 345 kV and owns and jaintly controls the Michigan Electric
Coordination Center.

8METC owns and operates the transmission fadilities formerly owned by Consumers Energy
Company, another whally-owned subsdiary of CMS.

‘Internationd Transmission and METC are parties to the Michigan Electric Coordingtion
System Trangmission Interconnection and Control Area Operating Agreement (MECS Agreament).

19Consumers Energy Co. and Internationa Transmission Co., 92 FERC 161,192 (2000).
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On September 28, 2000, in Docket No. ER00-3295-000, the Commisson conditiondly
gpproved Internationd Transmission's request to charge "innovative rates' under Order No. 2000 to
become effective, subject to refund, when the following two conditionsare met: (1) Internationd
Trangmisson natifies the Commisson thet the Board of Directors has voted to divest the transmisson
asatsto afully independent transco with no active or passve ownership interests by mearket
paticpants and (2) Internationd Trangmission makes a section 203 filing, induding atimetable for
other required regulatory gpprovals®? In theingant filing, Applicants gave natice to the Commission
thet they met the September 28 Order's conditions, and would begin charging the Innovative Rates
effective August 10, 2001, under the OATT and JOATT. However, Applicants have snce committed
to not charge the innovative rates until (1) the Midwest SO is determined to be an Order No. 2000-
compliant RTO, and (2) Internationd Trangmisson has been divested to an uneffiliated third party with
no ownership interestsin any market participants ™

On August 31, 2001, in Docket Nos. ER01-3000-000, RT01-101-000 and EC01-146-000,
Internationa Transmisson informed the Commisson thet it was withdrawing from the proposed
Alliance RTO as a partidpating transmisson owner and requested that the Commission: (1) gpprove
an agreament providing for Internationd Transmisson's participation in the Midwes SO asan
independent transmission company; 14 and (2) determine thet Internationd Transmisson meststhe

Regiond Transmisson Organizations, Order No. 2000, 65 Fed. Reg. 809 (January 6, 2000),
FERC Stats. & Regs. 1 31,089 at 31,196 (1999), order on reh'g, Order No. 2000-A, 65 Fed. Reg.
12,088 (March 8, 2000), FERC Stats. & Regs. 1] 31,002 (2000), affd sub nom., Public Utility District
No. 1 of Snohomish Countty, Washington v. FERC, Nos 00-1174, & d. (D.C. Cir, Dec. 11, 2001).

12See Internationd Transmission Company, 92 FERC 61,276 (2000); renig pending
(September 28 Order).

130n September 10, 2001, Applicantsfiled amotion in Docket Nos. EC01-137-000, and
ER00-3295-002 to suspend the effective date of the innovative rates and to hold in abeyance the
pending rehearing of the September 28 Order so that Midwest 1SO can refile the innovative raesin a
gpedific RTO proposd. Applicants add thet congstent with the September 28 Order, International
Trangmisson and its buyer mugt join an RTO to remain digible to charge the innovaive raes. On
November 26, 2001, the Midwest 1SO filed an update to the Satus of the expected Innovative Rate
filing, inwhich it provided natice thet it will not refile Intermaiond Trangmisson'srates now, which it
datesis"ingppropriate conddering the uncertainty of the Commisson's RTO decison-meking inthe
Midwes." The Midwest ISO datesthat it will evduate whether to refile the innovaive rates after the
Midwest 1 SO becomes operationd on December 15, 2001.

14506 Docket Nos. ER01-3000-000, RT01-101-000 and EC01-146-000, in which
International Tranamisson submitted for filing the " Appendix | Agreement by and Between Internationdl
(continued...)
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requirements of Order No. 2000 to participatein an RTO by joining the Midwest ISO pursuant to the
terms of the agreameant. Inthe August 31 filing, DTE Energy and Internationd Tranamisson dso jointly
sought Commisson authorization to trandfer functiond contral of Internationd Trangmisson's
jurisdictiond transmission fadilitiesto the Midwest 1SO.

C. Proposed Transaction

Applicants sesk authorization for DTE Energy to sl dl of theissued and outstanding shares of
the common gock of Internetiond Transmisson to an undffiliated third party (Winning Bidder) thet has
no ownership interest in any market participant. Applicants dete thet the divestiture would result ina
changein contral over theissued and outdanding shares of Internationd Transmisson's common sock,
and reault in the indirect digpadition of trangmisson fadlities to the Winning Bidder. The Winning
Bidder would acquire the generd and intangible plant assets, and other equipment, tools and property
assodated with Internationd Transmisson's transmisson operaions (Trangmisson Sysem). Applicants
add that the Trangmisson Sysgem indudes dl tariffs, contracts, service agreements, and related books
and records necessary for Internationa Trangmission to provide tranamission sarvice under the terms of
the OATT and/or JOATT. Applicants date thet Internationd Transmisson would provide the same
non-discriminatory open access trangmisson sarvice under the OATT and the JOATT. By this
transaction, DTE Energy intends to fully exit the transmisson business and focus on other parts of the
enargy business™® Applicants state that athough certain details are il undetermined, the divestiture
would result in the complete severance of any corporate filiation between the Winning Bidder and any
market participant, induding DTE Energy and its ffiliates

The divedtiture would be executed using an open, non-discriminatory, competitive bidding
process to be administered by DTE Energy and Credit Suisse Frgt Boston Corporation (CSFB), DTE
Energy’'sinvesment advisor for the divestiture. Bids would be acogpted only from "Qudified Bidders'
who may not own, operate or contral any generation assets and may not engege in sdes of dectric
enargy a wholesdle or retal. 1 DTE Energy and CSFB have begun this process and they would select
the Winning Bidder at the end of the competitive bidding process. Applicants gate thet the Winning

14( . continued)
Trangmisson Company and the Midwest Independent Transmisson System Operaor, Inc., deted
August 31, 2001" (ITC-MISO Agreement).

A pplicants state thet DTE Energy isimplementing this corporate restructuring to comply with
Orders No. 888 and 839, Order No. 2000 and the Michigan dectric restructuring law (Customer
Choice Electric Reliability Act, MICH. COMP. LAWS§ 6d et seq).

16 coording to Applicants, Qualified Bidders, indude but are not limited to, finandid buyers,
foreign buyers, or srategic buyers that meet the "'Independence Standard” accepted by the Commission
in the September 28 Order.
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Bidder will not be &filiated, ether through active or passive ownership arrangements, with any market
participant, as defined a 18 C.F.R. 8 35.34 (b)(2) (2001). Upon the selection of the Winning Bidder,
Applicants commit thet they and the Winning Bidder would jointly file to amend and supplement the
goplication and pursue any required regulatory goprovas to consummete the divedtiture. Applicants
date that they are not required to seek any additiond licenses, orders, or ather regulatory approvasfor
the divediture, other than Commisson gpprovd of the indant Application as* conggtent with the public
interest” under FPA Section 203,

Applicants have induded a Draft Confidentid Information Memorandum (Draft CIM) issued by
CSFB, to be distributed to potentia investors’ Pursuant to 18 C.F.R. § 388.112, Applicants request
privileged/confidentid trestment of the Draft CIM. Applicants have dso induded a proposed Protective
Order, and contend that confidentid trestment of the Draft CIM is necessary due to the proprietary,
commerddly sendtiveinformaioninit.

V. Natice of Flings, Interventions and Comments

Noatice of the gpplication was published in the Federd Regigter with interventions and protests
due on or before August 31, 200128 Timdy mationsto intervene with comments and/or protestswere
filed by Michigen TDUS® Michigan Public Power Agency (MPPA), and DIG and CMSZ° jaintly;
Enron Power Marketing, Inc. (Enron) filed atimdy mation to intervene. Michigan TDUS dsofiled a
timey motion for decisons, and request for access to a sedled document with its motion to intervene.
The Sate of Michigan and the Michigan Public Sarvice Commission filed atimey naotice of intervention.
ABATE?! filed alate motion to intervene with comments on September 4, 2001.

17 A pplicants have induded the Draft CIM to demongtrate the steps taken by DTE Energy
toward completing the divestiture and the company’s commitment to the divestiture of Internationa
Transmisson by September 28, 2002.

1866 Fed. Reg. 44,614 (2001).

9Cities of Craawell, Detrait, Sehawaing, and Wyandotte, Michigan, Michigan Public Power
Agency, Michigan South Centrd Power Agency, Nordic Electric, L.L.C., and Thumb Electric
Cooperdive.

20Dearborn Industrid Generation, L.LL.C., CMS Marketing, Services and Trading Co., and
CMSMS&T Michigan, L.L.C.

21Current members of ABATE (Association of Businesses Advocating Tariff Equity) are
ABTOoo, Inc., A Louisana- Padific Co.; ATOFINA Chemicds, Inc;, BASF Corp.; The Budd Co.,
Damler Chryder Corp.; Eaton Corp.; Edward C. Levy Co.; Escanaba Paper, A Mead Co.; Ford
(continued...)
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V.  Disusson

A. Procedurd Matters

Pursuant to Rule 214 of the Commisson's Rules of Practice and Procedure, 18 C.F.R.
§ 385.214 (2001), the timdly, unopposed mationsto intervene by DIG and CMS, Enron, Michigan
TDUS, MPPA, and the natice of intervention of the Sate of Michigan and the Michigan Public Service
Commisson, make each a paty to this procesding. Wewill grant ABATE'S untimdy motion to
intervene given itsinterest in this proceeding, the early sage of this proceading and the absence of any
undue prgjudice or delay.

B. Sandard of Review under Section 203

Section 203(a) of the FPA provides that the Commisson must gpprove a propased digpostion
if it finds thet the disposition "will be congtent with the public interet.'®? The Commission generdly
takes acoount of three factorsin analyzing proposed mergers and other section 203 transactions: ()
the effect on comptition; (b) the effect on rates; and (c) the effect on regulation.?®

1. Effect on Compstition

Applicants assart that the divedtiture would not adversdly affect competition. Applicants date
that the divedtiture is nat the type of transaction that would raise competitive concarns i.e, it does not
involve the consolidation of generating capecity.  They emphadze that the transaction isintended to
fadlitate the severance of any corporate affiliation between Internationd Transmisson and any market
paticpant. They further daim that the divestiture would have aneutrd or postive effect on competition

21 continued)
Moator Co.; Generd Mators Corp.; Matin Marietta Magnesa Spedidities, Inc.; Nationd Sted Corp.--
Greet Lakes Divison; North Star Sted Co.; Pharmadia& Upjohn; Quanex Corp.; and Stedcase, Inc.

2216 U.S.C. § 824b(a) (1994).

235ee Revisad Filing Reguirements Under Part 33 of the Commission's Regulations, Order No.
642, 65 Fed. Reg. 70,983 (2000), FERC Stats. & Regs. 131,111 at33,362-63 (2000), order on
reh'g, Order No. 642-A, 94 FERC 161,289 (2001); see dso Inquiry Concerning the Commisson's
Merger Policy Under the Federal Power Act: Policy Statement, Order No. 592, 61 Fed. Reg. 68,595
(1996), FERC Stats. and Regs. 31,044 at 30,117-18 (1996), recondderation denied, Order No.
592-A, 62 Fed. Reg. 33,341 (1997), 79 FERC 61,321 (1997) (Merger Policy Statement).




Docket No. EC01-137-000 -O-

in thet it could decrease the price of ddivered dectricity for cusomersin the State of Michigan and
could cregte more competition between locd generation and regiond/distant generation. Based on
these contentions, Applicants have not prepared a competitive screen andysis?*

Anticompetitive effects are unlikely to arise in atransaction that only involves adigpostion of
transmission fadlities?® At this stage, International Transmission's proposed divestiture of ownership of
its Trangmisson Systlem to an unaffiliated entity thet is not amarket participant gopears not to adversdy
afect competition. We note that despite achange in the gock ownership of Internationd
Tranamisson'sfadlities, these fadlities would continue to be subject to our open access requirements
under Order No. 888 and Order No. 2000. We dso notethat, a thistime, no party assartsthat the
divedtiture would adversdy affect competition. However, we will meke afind determination on this
isue after the sdection of the Winning Bidder and an opportunity to independently determine thet the
progpective purchaser of Internationd Trangmisson is not afiliated with any market participart,
induding whether it is filiated with any entity whose economic or commerdd interests are sgnificantly
affected by an RTO's actions or dedisions®® Wewill dso consider whether the sdlected Winning
Bidder presents any other competitive or public interest concerns.

2. Effect on Rates

Applicants dso assart that the divestiture would not adversdy affect wholesdle tranamisson
raes They daethat the Innovative Rates conditiondly gpproved by the Commisson in the Sgptember
28 Order are arate moratorium based on the transmisson component of Detroit Edison's formerly
bundled retal rates and are effectively frozen through January 1, 2005. Applicants add thet upon the
commencement of RTO operaions, the Innovative Rates would be in effect for dl tranamisson
transadtions that "ank™ within Internationdl Transmisson's s|avice aes, i.e, driverin and drive within
transactions. In addition, Applicants date that under the Michigan Restructuring Law, captive
cudomers are protected from the passthrough of any costs associaed with the divestiture dueto a
retal rate freeze that is currently in effect through January 1, 2006. According to Applicants, until the
RTO becomes operationd, the rates presently charged by Internationd Transmisson for ancillary
savicesunder its OATT or the JOATT would remain unchanged. Applicants Sate that when the RTO
commences operations, cutomerswould likely purchase andllary servicesfrom the RTO a

241 n support, Applicants cite to Order No. 642 a 31,902.

50rder No. 642 a 31,902. In this situation, the Commission generally exempts an applicant
from submitting a competitive andydswith itsinitid filing. However, if the Commisson determines thet
afiling rases compeitive issues, it will evaluate those issues and direct the gpplicant to submit any deta
that the Commisson determines is necessary to satidfy its concerns. 1d. a note 79.

260rder No. 2000 at 31,061-062.
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Commisson-gpproved rates. No intervenor has raised any concarns thet the divestiture would
adversdly affect rates?’

Subject to the Commisson'sreview of the amended gpplication to be submitted in this
proceading, we find thet the divedtiture, in its present form, would not adversdly affect retes.

3. Effedt on Reguldion

Applicants contend thet the divetiture would not adversdly affect federd regulation. They
assat that fallowing the divedtiture, Internationd Trangmission would continue to be subject to
Commisson regulaion, and thet it is unlikdy that the sde of Internationd Transmisson's Sock would
result in the formation of aregisered holding company under PUHCA.

Asexplaned inthe Merger Pdlicy Statement and Order No. 642, the Commisson's primary
concarn with the efect of merger gpplicationsinvalving public utility subsdiaries of regidered holding
companies on federd regulaion pertainsto the possble shift of authority from the Commisson to the
Seaurities and Exchange Commission.?®. The Commission determined that in such filings, applicants
must commit to abide by the Commission's policies with respect to intrassystem transactions or be
prepared to go to hearing on the issue of the effect of the proposad registered holding company
sructure on effective regulation by the Commission.?® Based on the facts presented in the ingtant filing,
we agree with Applicants thet federd regulation would not be impaired and we further note thet no
intervenor dleges thet federd regulation would be impaired by the divedtiture. However, we will make
afind determination on thisissue upon the submisson of Applicants amended gpplication, which
should indicate whether a registered holding company would be formed or whether Internationa
Transmisson would become asubsdiary of aregigered holding company, and, if so, how Applicants
propose to address any reevant regulatory concerns.

Applicants dso contend that date regulaion would not be impaired by the divestiture. They
date thet the Michigan Restructuring Law requires eech investor-owned utility to ether joina

ZI\While intervenors question whether Internationdl Transmission meets the condlitions recired
in order to charge Innovetive Rates, that issue, dong with the justness and reasonebleness of the
Innovative Retes raised by ABATE, will be addressad in Docket No. ER00-3295 if Midwest 1SO re-
filestheinnovetive rates

2Merger Policy Statement at 30,125; Order No. 642 at 31,914.

2|,
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Commission-approved RTO or divest its tranamission fadilities to an independent tranamission owner,
which the divedtiture would fulfill. No intervenor, induding the Michigan Public Sarvice Commisson
and the State of Michigan, has raisad any concern about the effect of the divetiture on Sate regulation;
nor have they indicated that they lack the gbility to renew the proposed transaction.

Where agate does not have authority to act on the proposed transaction and raises concarns
about the effect on its regulation, the Commission will congder, on a case-by-case bas's whether to st
the issue of effect on state regulation for hearing. 3! Where a state has authority to act on the
transaction, the Commission will not st for hearing the issue of the effect on Sate regulation. > Based
on the facts and condderations thus far presented, the Commission finds that state regulation would not
be adverdy dfected. However, Applicants amended gpplication should comply with filing
requirement of Part 33.2(i) with repect to other required regulatory gpprovas. After the amended
goplication is naticed and identifies the Winning Bidder, other entitieswill have the opportunity to
intervene and raise any regulatory concarns

C. Protests and Comments

CMS DIG, and Michigan TDUS contend thet Applicants section 203 filing is defidient
because of the as'yat-unidentified details of the transaction, induding astill undetermined purcheser.
Even if abuyer were determined, CMS and DIG question whether Applicants can carry out the
proposed trandfer if no Commission filings were mede to trandfer Detroit Edison sarvice agreementsto
Internationd Transmisson. They further date thet the gpplication does not meet Part 33 filing
requirements.

Asprevioudy discussed, we are resarving find decisgon on the proposed transaction until
Applicants submisson of an amended gpplication after the Winning Bidder is determined to indude
information about the purchaser, terms of the transaction and other require regulatory approvas ™ thus
we dismiss as moat intervenors dams that the gpplication is defident.

MPPA filed amation to intervene and protest to protect its rights and interests under the Belle
River Trangmisson Ownership and Operaing Agreement between the Detroit Edison Company and

OApplicants cite to Mich. Comp. Laws §10w(1).
3IMerger Policy Statement a 30,125; Order No. 642 at 31,914-915.
32|_d.

33We have d o previoudy discussed intervenors concemn regarding the conditions for charging
Innovative Rates. See note 26.
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the Michigan Public Power Agency, dated December 11, 1982 (Bdle River Agreament).>* MPPA
dates that the proposed digposition of the Trangmisson System without its consant violates this
agreement, > and ignores MPPPA's prospective co-owner status. MPPA requests the Commission to
withhold gpprovd of the divestiture until Applicants have reeched an accommodation with MPPA and
obtained its consent; otherwise, the Commisson should address the matter as part of this proceading.

Our prliminary gpprova of the gpplication does not affect any other necessary gpprovas, such
as obtaining gpprova by any sate commission or necessary consant by any party to a contract.

D. Drat CIM

Pursuant to 18 C.F.R. § 388.112, Applicants request confidentia trestment of the Draft CIM
submitted with tharr goplication, which they sate contains "confidential company information regarding
its busness drategy, future gods, and certain economic assumptions used as the basdine for
Internationdl Transmisson'sbusinessplan®®  Applicants contend thet confidential trestment of the
Draft CIM is necessary due to the proprietary, commerdaly sendtive information and have submitted a
proposed Protective Order to govern the use of dl protected materids produced by or on the behdf of,
any paticpant. Astheterms of the Protective Order are not contested by any party, and dlow for
subsequent objections andlor revisions, should circumstances warrant, >’ we adopt the proposed
protective order to fadilitate Applicants provison of the complete gpplication to interested persons.

The Commisson orders

(A) Applicants proposed protective order is adopted.

(B) The proposed gpplication is gpproved, subject to further amendment of the
gpplication, as discussed herein.

By the Commission.

3MPPA datesthet its transmission ownership and use rightsin the Detroit Edison/ITC
tranamisson sysem are governed by the Belle River Agreament, which MPPA assarts Internationd
Trangmissonisbound by asaresult of Detroit Edison'strander of the tranamisson sysemto
Internationd Trangmisson.

351n support, MPPA dites to various provisons of the Bdlle River Agresment, which it does not
attech toitsfiling,

36 Application & 38.

3Protective Order, Paragraphs 13, 14.



Docket No. EC01-137-000 13-
(SEAL)

Linwood A. Watson, J.,
Acting Secrdtay.



